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The Electric Sprayer

out. Spray your

Pacific

“ICURTAINS

Curtain Week

AT

E. W. Jordan’s

300 Pairs Curtains

From 50¢ a pair up.

The best collection in the city
and moch lower than'
usual prices for

One Week Only

Commencing Monday, 17.

From 30 to 50 cows ean be sprayed in a few moments.

tachable, and thus may be thoronghlf

If your animals are troubled with li

peultry house with BSo-Bos-So (Kilfly).
vermin that may infect the fowls. Safferers from the Horn Fly should give Kilfly

- mtrial. We are sole agents for the Territory of Hawaii.
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ead what
r. Paul Isenberg says:

Honolulu, T. H., April 22nd, 1902.

Pacific Hardware Ce., Ltd., Honelulu, T. H.

Dear Sirs:—The presence of the horn-fly pest in my herd of milch
cows has been a cause of serious apprehension to me, both on account of the
uent deterioratien in the condition of the cattle and the reduced pro-
I am- p eased to inform you that the application of the
S8o-Bos-So Kilfly, which 1 purchased from you a few days since, has already
resuited in a decided improvement in the condition of the cattle, as well as an
increase of 20 per cent in the quantity of the milk produced, before the appli-

Very truly yours, Paur R. IsENsERG.

Kilfly Is a Liquid Mixture

designed to protect cows and horses from torture of fliee. The preparation is posi-

used with splendid results as a dirinfectant and germicide.
discharges the So-Bos-So (Kilﬂ{_) in a fine, broad épray.
he Electric sprayer is de-

cleaned.
ce, use So-Bos-So (Kilﬂy}. It knocks them
t kills lice or any

Hardware Co., Ltd.

| Episcopal

| Prayer
Books
and
Hymnals.

Furniture!

—

We are now prepared to dis-
play our new line of FURNI-
TURE. The latest styles, direct
from the Eastern factories.

Among the many things are
BEAUTIFUL GENUINE MA-
HOGANY DRESSERS AND
DRESSING TABLES, These are
from a HIGH GRADE factory,
and are made of selected cholce
wood.

You will fiad our stock
to be very complete and
of the best quality. The
books are in three grades
at prices at from

25c to $3

eaeh. Thoee desiring the
best books for the least
money will find what
they want at the -
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Parlor Chairs
and Rockers

IN SOLID MAHOGANY,
GOLDEN OAK AND CATHE-
DRAL OAK.
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Morris Chairs

Merchant Street. IN SOLID MAHOGANY,

M.R.COUNTER

Jeweler and
Silversmith.

REPAIRING A
SPECIALTY....

Fine Asssortment of
Hawaiian Jewelry..

GOLDEN OAXK AND WEATIH-
ERED OAK.

Summer Clothing
LATEST

Lando’'s New Store,

Oregon Block, Hotel Street.

J.Hopp&Co.

and s easily roguiated

superneds others. Can be
s understgned only: NO

. Clreular
ELECTRIC
Bent

Telephone Main 19 PF. O Dex 50

Bawaiian

LEADING FURNITURE
DEALERS

Corner King and Bethel Sta
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Japancsc Ballasting Co.

OfMce:

GCastle & Cocke

No. 6186.

RONOLULU LODOE No. @18 B. P.
0. B, will meet In their new hall o=
Miller and HBeretania streels, every

rriday "'“:{h. =
rds
il D'OL. CONKLING, Secretary.

. M. BROOKS, BE. R.

REMOVED
WOMAN'S EXCHANGE

et B
Hoted St Arlingten e,
Saxi o A A Mo osiase's M ew raubes

<

1018 Smith 8L, near King
Filling in material ecither enrth or
coral furnished at a very low 3§ v, .
as wme have a \Arge plovk on hand
LIFE and FIRE
(CONCRETE WORK guaruntes T )
dope at a very low price |nBu " A ~9nts
BLACK AND WHITE SAND seld la.' ee g
from $1. .50 to $1.55 per cubk yvard, de-
iivered. = —----’0B
la» whe in CRUSHED _ :
nf::cuﬁf all“‘ra’el:'!t trom No. 1 1o Ne.| *BW ENGLAND MUTUAL
& or Tock Sand LIFE INSURANCE €O
Iay oOF POFTON

COMMON DRAY, 5500 per
LARGE DRAY., 3.9 per vay

~ T AVERILLY

OF HARTFORD.

STNA FIRE INSURANCE 00,

Shaving Farlicrs,
Cerner Bethel and Hetel Streets,

Gus Bidinger, M'eT.

New Territery Restaurani
JUST OPENED

ITE
¢ PONm MW BUMDING OPFOS
GRUR SEABERS.

Meals e Welets, 3.0

Eyecyiing Fwri-elass

Stock and Bond Breker.

Real Entste and Insweance

402 Judd Ruilding.

A. C. Lovekin

SUPREME COUAT
DECIDES AGAINST
WALTER G. SMITH

(Continued from page 4)

_—1

the offense there stated, ®* * * guch
offense 0 recited is, so far as the peti-
tioner is concerned, a constructive and
not & direct contempt. The recital is
that “Walter G. Smith was guilty of a
contempt of this court by publishing
und printing” a certaln statement and
cartoon, “which said * * * giate-
ment and * * * cartoon was circu-
lated and published in the court room
in the court house in Honolulu during
the trial * * *" Thig is not a state-
ment that the matter was circulated
and published in the court room or
caused to be so circulated and publish-
ed by Bmith; it Is not a recital of a
conviction of Smith for contempt by
“publishing and printing’* and by “cir-
culating and publishing in the court
room.” In my opinion, as stated above,
the printing and publication generally
away from the court room may have
been by Smith and the circulation and
publication in the court room may
have been by others for whose acts
Brtr;lllh would not be criminally respon-
sible.

It may be remarked in this conection
that It Is not to be presumed that the
court or the clerk Issuing the mittimus
intended or attempted to make therein
an untrue or Incorrect recital as to
what the conviction or judgment was:;
and If it bad been Intended or attempt-
=d to state in the mittimus that the pe-
titioner had been convicted or adjudg-
ed guilty of circulating and publishing
in the court room, such statement
wollld have been untrue and Incorrect.
After the Introduction of the evidence,
Circuit Judge Humphreys (the threc
Judges of the Clircuit Court sat togeth-
er during the proceedings, but In what
capacity or whether legally or other-
vise I need not say), delivered the
opirlon «of the judges or of the court
and In concluding said: “It is the unan-
imous opinion of the judges of this
court that the defendant s=should be
held gullty as charged In the complaint
Lerein.” Following him Judge Gear,
presiding at the term, =aid: “The
Judges have unanimously declded that
tils matter published has constituted a
contempt of court as charged in the
complaint or afMidavit and 1 therefore
find and adjundge you guilty of con-
tempt of court as alleged and set out
in the atlidavit on file and ask wou
row if you have any reaszon to offer
why sentence should not be passed
upon you. * * * And
now that the court has considered with
both the other judges and come to the
conclusion as to a proper sentence to
be pronsunced, having taken that into
consideration In extenuation of the of-
fense, and it is therefore the judgment
of this ¢nurt that you be and you are
hereby adjudged guilty of contempt of
court as set forth in the affidavit, and
you are sentenced to Imprisonment in
Ouhu Jail for the period of thirty days
without hard Iabor.” Clearly the ad-
Judication of guilt was of the offense
charged In the affidavit and that, as
already stated, was a constructive con-

tempt only and not a clrculation or
publication In the court room.
Golng still further, and assuming

that the paragraph of the mittimus in
question Is a recital of a conviction of
Snyith of a contempt by printing and
publishing and by circulating and pub-
dshing In the court room, and assum-
ing that such finding of the court be-
Iow ecanpot be disturbed on habeas
corpus even though there be no evi-

the otheér In the absence of a cony iction
or Judgment of guilty of that offense
(this, of course, in view of my conclu-
glon, to be hereafter stated. that the
Clrenit Courts of this Territory have
uuthority to punish for constroc-
mtempts). The authorities sabove

N

0ve

cited sufliciently cover this point, The
principles §8 the same where the con-
viction I8 of an offense which the court
has no jurisdiction to punizsh and the

senlence and mittimus are for another
wnd different offense, as where there is
noe conviction or judgment at all
Has the Clreult Court of the First
Clircuit power to punish for construc-
tive contempt? Under this head sev-
eral questions have been presented and
argued

In August, 1558, the legiglature of the

t or judge shall not be deemed
«mpt. nor =hall such ;Llhlll‘:l-
" and

AN Y

as contempt 1

drnds to support it. T am of the opin-
fon. that the sentence and mittimus
are Invalid beecause the court had no
jurisdiction to Impose the one or issue |
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P a TVI‘EI{N’S These are only a few of the monarchy passed an- act (Chap. 42,
AN msany things= hat we anlways Laws of 1883) the second section of

nich reads as follows: ““Constructive

e T keep in stock. While we han- contempts shall not hereafter be pun-

. e B ishable as such.” This language, taken
All the Desirable Shape dle a full line of Fine Furniture, by ltself, fs plain—so plain as to leave |
we also keep a complete assort- no room for --n-nslrtr--ri..h.! It is con-

tended, however, that read in connec-

fos Gentlemen, also went of medium and cheap fur- tion with the two other sectlons of the

: stalut and In view of the causes that

L) : § ade, b »

S" ll NECk“'eal' st it oty led to its enactment. It must be con-
e “Farnliure to please evervbody™ strucd to refer to such only of conl-
siruct) contempts as are mentloned |

AX. ..o is our mette. in seotlon 1. The latter section reads:

e “Th publication of procesdings before |

g

6§, 1902

legislature convened). It was not of |
proceedings but of matter tending to |
prejudice the right of the defendant to
& fair and Impartial trial. So far as |
history is concerned, then, there is good [
reason for believing that the legisla-
ture meant what it sald, L. e, to pro-|
hiibit thereafter the punishment as such
of cohstructive eontempts (whieh
means any or all constructive con-
tempts), and not merely of some con- |
structive contempts,

In the case entitled In re Bush, 38
Haw., 221. the eourt construed the |
Statute differently, holding that by
"constructive” contempts the legisla-
ture meant thoee only which were not
enumerated in secticn 257 of the Penal

Laws. With reepect, it seems to me
that there Is no sufficlent ground for
80 construing the statute. It is con-

tended that this court must now follow
that decision because of the rule that
where a statute, which has received a
Judiclal construction, is re-enacted in
the same or substantially the same
tarms, that is to be deemed a legisla-
tive adoption eof such construction.
The re-enactment here referred to is
that contained in the Organic Act. The
question is one as to the Intention of
Congress in passing the Organic Act,
and this intention is to be ascertained !
from a reading of the Act as a whole. |
Section & provides “that the laws of
Hawail not inconsistent with the con-
slitution or laws af the United States
or the provisione of this Act shall con-
tinue In force, subject to repeal,” etc.
“Continue in forces” means “be of the
same force,” not more and not less,
after as before the time stated. Sec-
tion 81 provides that “until the legisla-
ture shall otherwise provide, the laws
of Hawaii heretofore in force concern-
ing the sc¢veral courts and their juris-
diction and procedure shall continue in
force except as herein otherwise pro-
vided.” Before the Organic Act went
into effect the Supreme Court had ju:is-
diction and authority to overrule any
of its former decisions, with possibly
some exceptions, real or apparent but
not here material, and the act of 1888
was open to construction by the court
and subject to having any former con-
struction modified if to the court It
should seem right and just to do so.
In my opinion, Congress intended by
the Organic Act to continue the same
powers In this court In this respect
which it theretofore had and the rule
of construction contended for does not
apply in this case. In =o far, then, as |
the court in the Bush case held to thei
contrary on the subjlect of the v--::-t
struction of the Act of 1888, it should be
overruled.

It is also contended that section 257
of Lie Penal Laws, which defines cer-
tain acts to be contempts, sets forth In
the enumeration certain constructive
contempts, 4

that therefore if section 2
of the Act of 15888 g construed to in-

clude constructive contempts other
than the publication of proceedings,
that act would by implication repeal

section 257 in part, and that repeals
by implication are not favored. It is
true that repeals by Iimplication are
not favored, but nevertheless there
may be such repeals, and they are to

be given effect where the language |
and iuntent are clear.
The argument that the restriction

contained in the Act of 1888 does not
apply to the Circuit Court of the First
Circuit hecause sald court was not then
in existence, I8 not sound. The pro-
vision clearly is sufficlently bread to
apply to courts thereafter created as
well as to courts then in existence.
“The mere fact that the statute existed
befors the court was created does
not exclude it. The legislature made
useé of general language for the pur-
pose, as it would seem, of applying the |
act not only to existing courts but to |
any that might thereafter be created.”
Middlebrook vs. State, 43 Conn., 267,
Was the Act of 1888 unconstitutional?
The constitution in force at the time
of its enactment was that of 1887, Arti-
cle 64 of which was as follows: *“The ju-

dicial power of the Kingdom shall be
vested in one Supreme Court, and in
such inferior courts as the l":_'i---"::alut'('.1
may from time to time establish."” |
Article 66 reads: *“The judicial power |
shall be divided among the Supreme |
Court and the several inferior courts |
of the Kingdom, in such manner as the |
legislature may from time to thme pre- '
seribe. and the terma of office In t?',-.-‘

|

inferlor courts of the Kingdom shall be

such as may be defined by the law
creating them,” The Circuit Court of |
the First, Clreuit was created by the

legislature under that provision of the
constitution. It was, under the mon-
nrirhy and the republie, a leglsiative as
distinguished from a constitutional |
court, and it was competent for the
legislature which ereated it to define
or nit its powers In the matter aof
contempts. *“The power to punish for
contempt2 Is inherent in all courts; its
existence is essential Lo the preserva-
tion of order in Judicial proceedings,
and to the enforcement of the judg-
ments, orders, and writs of the courts,
and cansequently to the due adminis-
tration of justice. The moment the
conrts of the United States were called
into sxistence and invested with juris-
dictlon over any subject, they became
possessed of this power. But the
power has been limited and defined by
the act of Congress of March 24, 183L
‘The act, In terms, applies to all courts;
whether it ean be held to limit the au-
thority of the Supreme Court, which |
derives 1ts existence and powers from
the constitution, may perhaps be !
matter of doubt. But that It applies to |
the Circult and District Courts there
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F. J. LOWREY, Presideat.

A. B, WOOD, Wice-Prealdent.

J. A, QILMAN, Becretary and Tresse
urer.

F. J. AMWEQG, Audlior, .,

CHAS. H, GILMAN, Manages.

—— %

MR. WILLIAM M. MINTON, LASE
WITH GEAR, LANSING & CO, @

[ NOW ASSOCIATED WITH U@ a8

SELLING AGDNT.-

Al

i

House
Lots

AT

ooper Tract

al

CALL AND GET OUE

PRICES FOR LOYS
BEFORE PURCHASING.

Island Realtj

CO., LTD.

204 Judd Building.

, B o e

Al! Kinds
Of Fine

Yarnishes
s us

We carry a complete #tack of
interior, exterior and curriage
varuishes among which is

SHIPOLEUM

Jt stands heat arnd moisture
remarkably, makes a beauti-
ful interior finish, is very
e¢'astic and wnever cracks
Applied like ordinary varnisk
Dries in four heurs.

Lewers & Cooke

: LIMITED.

punishable !
seotion “The termes of this act shall | can be no question. These courts were |I Furt Etrect.
ipply to the publication of all proceed- | ereated by act of Congress, Th""r.
nge in all courts, or before all judges, | powers and dutles depend upon the act v
hitherto had, now pending or which | alling them into existence, (-l"_!-'tu;l\'mi | . . — - T
may hereafter be brought. In My [quent 8cis extending . OF " '”I:-'“:?-L] cuit Court of the First Circuil Is 2 con-
ondni soctions 1 A do not | their jurisdiction. The A{,t, ‘- l‘ % | stitutional court, and that therefore jte
, talun  sufficient to Justify the | is, therefore, to them .1..-- _l."‘“_ | powers to punish for contempt cannet
Hmitation sought to be placed upon the | specifying I!\; cases in .“h-'.u'l'! .“!‘nﬂl‘-fu‘_f‘_“ Ef‘-' limited. If, however, We are fo re.
iain anguags f section O ] the ' pun shment for. conten "IT."}‘I'\¢ I::,l:‘. tward the Organic Act as our constite-
‘e “constractive contempts” used | . it limits the power of S5 L tion and as the instrument by whichk
: il g e ”-:M dhmseaie “-”” 3 ;‘ | the Cireuit Court was created, thes it
Lo ' n of f causes: First, where lh“,:' REs Tet " lis also true that the limitation of an-
0 " o L s shehavior of & prison 1 the P g | thority was by the same instrumenz
, : g and wholly |of the "';.' e !.l:_i-[ u"‘;t“r :—l-h. .t' { and by the same power which created
Section 1 of itself provides S obstruct the admin ""t"l“"’l‘m_ I icha. | the Cireuit Courts, Surely the power.
i shal not be I| second, whe ':’_ ; ‘_" 1 ]_I .If.l; 2 vhoether it be the (!("l_'},ll!: dire cily or
- I to be contempt and further | havior any -‘---'-Tj t.”nli “‘”‘ ']Il  Congress, which grants a nstitution
put tion shall not be pun- Lhix official transactions: e WIS ) and thereby creates a court, may aise
tempt Under the clr- pwh Ehecy has O n;:] oy ".”,'.m 11'1 ' | define or limit the powers of that court.
. the pre nj if any, | resistancs "".l e 1 popis 2o t"'"."'f_' (awtal | It may even legisiate it exist-
3 & lvgisiature Adid not [,I,_Hl“ othel ;‘--_:-u:i_‘ 0 .i'J_!..l.\-_-_‘.;ll..:“._.
' sty riln and that It Inteods t‘ to | writ 2 e=E, .l!‘\.i--'..,- ruie .f.o'-:\ .,.:“I__“- i .‘\i: conclusion is that section 2 of the
2 something not al- | command "".EE}"_' ""'_":_' N ‘EZL"'::""' Act of 1588, in itz application to the
I. The pre- | the ver of these courts In ARE DUR= | git Court .of the First Clreuit - is
er that the legislature | ishments of contempts can only be ex- | = stitutionsl valid and in force. Ner
. e | rrcined to insure order and decorum in | COBSULULIORAL, vValld and e - 2 "’
e, the word - knew | ercised e o meeure faithfulness | 1S the restriction thereby placed upon
) between constructive and pthelr presence, 1o e .'I,I,.._. -.'“”'1_‘-‘ ' l.f{_ | that court a novel one. The citations
N o wless Ihe ! '-[ ."r,‘;;"‘ ,! I;" l";.”.lt Sy ,:!t(. “;n]{.“.r-‘.- :f}.l.:.'u_ i"ui.'rr'-'i:- made disclose some Insta ;r—n
tion 3 evidently was to provide that the | cial transacticiss, = o Wl nte | OFf similar limitations elsewhere; fos
procecdings permitted by the act, tolence to thelr iaw ful ur-J--r“»I.{Jll)liL{':T:‘ !1;-_; | otherinstances see Laws'of Pa.. Dupli-
wit, by section 1. to be ;"!:l-'l:‘h"', in- "'"' t“"_“"_‘g"‘:-"" = Fx ]Lﬂ.rtt‘lg."}.‘ : “-fl‘: cats 1535, 1336, p. 7093, Throop's Ans
cluded all proceedings, In  whatever | Wall 2!'.-“--2-1:‘}. v!!w %gt- a ""t’ i’xrﬁil-w Code of Civ. Pro. {(N. Y.), par. £. p. &,
court and at whatever times had Ei““ki'}“- 2 Fed., I__‘ . é‘ "'1_" _: K’uqer Galland vs. Galland, 44 Cal, 475, 4%
In enacting this statute the legisla- | Fed Cs.. .\‘\.’ 11,350, State ‘.h.- \‘, S ‘r. “The force of public opinion in this
ture doubtless had In mind certain |20 Or, 5. Whether Of r.-;lt( ‘u' 5 .‘ .'1 country, in faver of the freedom of the
cases then recently decided by the Su- | 1888 applied at "}:' tvtrr:o rr" ': "i‘:‘ ; press, has restrained the free exenciss
preme Court but it s a mistake to sup- | ment or ";’r"'e"“"":“ ” $ p}.‘_uD’:rm. of the power to punish this class ef
0 S that those decislons wers slmply ""_'-“t- is '.“_:“th.’: ‘_“:;‘1&{'(.”‘ “.‘.Pe{‘t ”: :‘.,r‘_[.-‘n‘,i.tﬁ" (canstructive), “and i
to the effect that the publication of |did not so -!i‘i"”"- ""f‘“ (i r?‘:-. 5:1 many jurisdictions statutes have beem
proceedings was a constructive con- f.un."‘n! a8 to .ki.:*-l‘lt.t. .Itin;-!ac;urﬁl‘ai) See | nacted depriving the courts of the
tempt and punishable as such }.‘-u:.:x R"‘I'llo ﬂh\:‘t \.l: 11.!&-; ‘b.«-!‘nr: xniil. :l.i the | power to punish them.” Rapalje, Con-
indeed was the ruling Iin Smith vs b b et ' . | tempts, Sec. 56
Aholo, supra, decided In April, 1887 | time :. g ""r“:\m:m.':lr;:rtin\-r.“r'?. ﬁt In;m}' opinion, the sentence and com-
but In Ackerman vs. Congdon. supra, | the date of Re .n’::‘-r.:i;- - 'r\dhg-r]” mitment, if for a constructive con-
declded In January, 1887, the publica- T”'""'l[ in force by section € of the iat- ) mpt, are illegal and invalld for laek
tan held to be a constructive contempt | ter Ac i a? iuriediction on the part of the coort
. : LY:‘. : E-f T;-r-': - -!frr: but of f-"‘:" It 18 © "t'fh:'-i t_‘!-"""{,."h:?‘;‘ "-E-:;t'l’_", "':_',.: Lio . ki l,;-_-nj--_ :}» ;_r:‘. ar order suck
. r comments or eXpres fnme whicrh -. Lh« "'I'."_'. ilw'-'.- 'h‘-,i.‘ 4 ._-.-'-.' 1.1 ent no j,.‘:k_ﬁ, 1 of fiilit?’
were deemed to be such as tended to Lt Since in s e B f such effense havy been rendered
nee the resnlt of a pending =uit, J ".f 1‘ " ‘ -'_" ] et o 3341 a hareed.
The same In true of the publication. |! Msall ihe Vel o ofe SN - S o —
held to be contempt. In BISE ¥ 0l farior courts as the legisiature may | Read the DaMy Adveedscr: T eente
Fook. 7 Hi o439 {J« led i o . . = = Tis) ‘1 Cir- oer month.
February term, 1858, just bef :
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